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"MICI CURIAE� INCLUDE �� ASSOCIATIONS NONPRO�T ORGA�
NIZATIONS AND COALITIONS THAT SHARE COMMON INTERESTS IN
THE CORRECT DEVELOPMENT OF COPYRIGHT LAW AND AVAILABIL�
ITY OF LEGAL TEXTS TO THE PUBLIC� "MICI BELIEVE THE PRESENT
CASE TO BE AN IMPORTANT OPPORTUNITY TO PROMOTE GREATER
TRANSPARENCY OF GOVERNMENT AND ACCESS TO GOVERNING DOC�
UMENTS THROUGH CLARI�CATION OF THE COPYRIGHT DOCTRINES
AT ISSUE IN THIS CASE�

5HE34TREET *NSTITUTE IS A NONPRO�T NONPARTISAN PUB�
LIC POLICY RESEARCH ORGANIZATION� 3 4TREET�S MISSION IS TO
ENGAGE IN POLICY RESEARCH AND EDUCATIONAL OUTREACH THAT
PROMOTES FREE MARKETS AS WELL AS LIMITED YET E�ECTIVE
GOVERNMENT INCLUDING PROPERLY CALIBRATED LEGAL AND REG�
ULATORY FRAMEWORKS THAT SUPPORT ECONOMIC GROWTH AND
INDIVIDUAL LIBERTY�

5HE "MERICAN -IBRARY "SSOCIATION IS A NONPRO�T PRO�
FESSIONAL ORGANIZATION OF MORE THAN ����� LIBRARIANS DED�
ICATED TO PROVIDING AND IMPROVING LIBRARY SERVICES AND
PROMOTING THE PUBLIC INTEREST IN A FREE AND OPEN INFORMA�
TION SOCIETY� 5HE "SSOCIATION OF $OLLEGE AND 3ESEARCH -I�
BRARIES THE LARGEST DIVISION OF THE "-" IS A PROFESSIONAL
ASSOCIATION OF ACADEMIC AND RESEARCH LIBRARIANS� 5HE "S�
SOCIATION OF 3ESEARCH -IBRARIES IS A NONPRO�T ORGANIZA�
TION OF ��� RESEARCH LIBRARIES IN /ORTH "MERICA INCLUD�
ING UNIVERSITY PUBLIC GOVERNMENT AND NATIONAL LIBRARIES�

�1URSUANT TO 4UPREME $OURT 3ULE ����	A
 ALL PARTIES RECEIVED AP�
PROPRIATE NOTICE OF AND CONSENTED TO THE �LING OF THIS BRIEF� 1URSUANT
TO 3ULE ���� NO COUNSEL FOR A PARTY AUTHORED THIS BRIEF IN WHOLE OR
IN PART AND NO COUNSEL OR PARTY MADE A MONETARY CONTRIBUTION IN�
TENDED TO FUND THE PREPARATION OR SUBMISSION OF THE BRIEF� /O PERSON
OR ENTITY OTHER THAN AMICI THEIR MEMBERS OR THEIR COUNSEL MADE A
MONETARY CONTRIBUTION TO THE PREPARATION OR SUBMISSION OF THIS BRIEF�

�



�

$OLLECTIVELY THESE ASSOCIATIONS REPRESENT OVER ������ LI�
BRARIES IN THE 6NITED 4TATES EMPLOYING OVER ������ LI�
BRARIANS AND OTHER PERSONNEL�

5HE /ATIONAL 'REEDOM OF *NFORMATION $OALITION IS A
NATIONAL NONPRO�T NONPARTISAN ORGANIZATION OF STATE AND
REGIONAL A�LIATES REPRESENTING �� STATES AND THE %ISTRICT
OF $OLUMBIA WHICH PROMOTES PRESS FREEDOM LEGISLATIVE
AND ADMINISTRATIVE REFORMS DISPUTE RESOLUTIONS AND LIT�
IGATION 	WHEN NEEDED
 TO ENSURE OPEN TRANSPARENT AND
ACCESSIBLE STATE AND LOCAL GOVERNMENTS AND PUBLIC INSTITU�
TIONS�

(OVERNMENT "CCOUNTABILITY 1ROJECT IS THE NATION�S
LEADING WHISTLEBLOWER PROTECTION ORGANIZATION� 5HROUGH
LITIGATING WHISTLEBLOWER CASES PUBLICIZING CONCERNS AND
DEVELOPING LEGAL REFORMS (OVERNMENT "CCOUNTABILITY
1ROJECT�S MISSION IS TO PROTECT THE PUBLIC INTEREST BY
PROMOTING GOVERNMENT AND CORPORATE ACCOUNTABILITY�
'OUNDED IN ���� (OVERNMENT "CCOUNTABILITY 1ROJECT IS
A NONPRO�T NONPARTISAN ADVOCACY ORGANIZATION BASED IN
8ASHINGTON %�$�

,NOWLEDGE &COLOGY *NTERNATIONAL 	�,&*�
 IS A
���	C
	�
 NONPRO�T ORGANIZATION THAT SEARCHES FOR BETTER
OUTCOMES INCLUDING NEW SOLUTIONS TO THE MANAGEMENT
OF KNOWLEDGE RESOURCES� ,&* UNDERTAKES AND PUBLISHES
RESEARCH ON NEW APPROACHES TO THE PRODUCTION OF AND
ACCESS TO KNOWLEDGE GOODS ENGAGES IN GLOBAL PUBLIC
INTEREST ADVOCACY PROVIDES TECHNICAL ADVICE TO GOVERN�
MENTS /(0S AND �RMS ENHANCES TRANSPARENCY OF POLICY
MAKING MONITORS ACTIONS OF KEY ACTORS AND PROVIDES
FORUMS FOR INTERESTED PERSONS TO DISCUSS AND DEBATE
POLICIES ON KNOWLEDGE MANAGEMENT�

(OVERNMENT *NFORMATION 8ATCH IS FOCUSED ON OPEN
AND ACCOUNTABLE GOVERNMENT� *TS MISSION IS TO MONITOR



�

ACCESS TO INFORMATION ABOUT GOVERNMENT POLICY PROCESS
AND PRACTICE AND TO ENSURE AND PRESERVE OPEN ACCOUNT�
ABLE GOVERNMENT THROUGH ADVOCACY�

5HE3E�$REATE$OALITION IS AN ALLIANCE OF ORGANIZATIONS
REPRESENTING CREATORS ADVOCATES THINKERS USERS AND
CONSUMERS WHO STAND FOR A COPYRIGHT SYSTEM GROUNDED
IN THE 'OUNDERS� PROMISE TO �PROMOTE THE PROGRESS OF SCI�
ENCE AND USEFUL ARTS�� 5HE COALITION STANDS FOR A COPY�
RIGHT SYSTEM THAT IS CLEAR SIMPLE TRANSPARENT AND AP�
PROPRIATELY LIMITED AND THAT ACKNOWLEDGES THE VITAL ROLES
OF THOSE WHO OWN EXPERIENCE LEARN FROM CONSUME AND
TRANSFORM THE CREATIONS OF OTHERS��

5HE 3URAL $OALITION BORN OF THE CIVIL RIGHTS AND AN�
TIPOVERTY RURAL MOVEMENTS HAS WORKED FOR �� YEARS TO
ASSURE THAT DIVERSE ORGANIZATIONS FROM ALL REGIONS RACIAL
AND ETHNIC GROUPS AND BY GENDER HAVE THE OPPORTUNITY
TO WORK COLLABORATIVELY ON THE ISSUES THAT A�ECT THEM ALL�
5HE FOUNDATION OF THIS WORK ARE STRONG LOCAL REGIONAL AND
NATIONAL ORGANIZATIONS THAT ASSURE THE REPRESENTATION AND
INVOLVEMENT OF EVERY SECTOR OF THIS DIVERSE FABRIC OF RURAL
PEOPLES ON DECISIONS THAT A�ECT THEIR LIVES COMMUNITIES
AND FUTURES� $RITICAL TO THEIR SHARED SUCCESS IS ACCESS TO
PUBLIC INFORMATION CRITICAL TO THEIR E�ORTS TO BUILD CIVIC EN�
GAGEMENT AT EVERY LEVEL OF GOVERNANCE�

1UBLIC ,NOWLEDGE IS A NONPRO�T ORGANIZATION DEDI�
CATED TO PRESERVING AN OPEN *NTERNET AND THE PUBLIC�S
ACCESS TO KNOWLEDGE PROMOTING CREATIVITY THROUGH BAL�
ANCED INTELLECTUAL PROPERTY RIGHTS AND UPHOLDING AND PRO�

�4EVERAL SIGNATORIES TO THIS BRIEF ARE MEMBERS OF THE 3E�$REATE
$OALITION� "DDITIONALLY THE &LECTRONIC 'RONTIER 'OUNDATION IS A
MEMBER OF THE COALITION AND ALSO REPRESENTS THE 3ESPONDENT IN LIT�
IGATION SEPARATE TO THE PRESENT CASE� /ONE OF THE AFOREMENTIONED
AMICI OTHER THAN THE 3 4TREET *NSTITUTE MADE A CONTRIBUTION TO THE
CONTENT OF THIS BRIEF�
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TECTING THE RIGHTS OF CONSUMERS TO USE INNOVATIVE TECH�
NOLOGY LAWFULLY� "S PART OF THIS MISSION 1UBLIC ,NOWL�
EDGE ADVOCATES ON BEHALF OF THE PUBLIC INTEREST FOR A BAL�
ANCED COPYRIGHT SYSTEM PARTICULARLY WITH RESPECT TO NEW
EMERGING TECHNOLOGIES�

&NGINE "DVOCACY IS A NONPRO�T TECHNOLOGY POLICY RE�
SEARCH AND ADVOCACY ORGANIZATION THAT BRIDGES THE GAP
BETWEEN POLICYMAKERS AND STARTUPS WORKING WITH GOV�
ERNMENT AND A COMMUNITY OF HIGH�TECHNOLOGY GROWTH�
ORIENTED STARTUPS ACROSS THE NATION TO SUPPORT THE DEVEL�
OPMENT OF TECHNOLOGY ENTREPRENEURSHIP� 1ART OF AMPLI�
FYING STARTUP CONCERNS INCLUDES HIGHLIGHTING THE UNIQUE
CHALLENGES SMALL STARTUPS FACE WHEN TRYING TO BUILD BUSI�
NESSES USING OPEN DATA AND OVERLY RESTRICTIVE COPYRIGHT
LAW�

$}41"/ IS A NONPRO�T ORGANIZATION CREATED BY THE CA�
BLE TELEVISION INDUSTRY WITH A PUBLIC SERVICE MISSION TO
PROVIDE NEWS AND COVERAGE OF PUBLIC A�AIRS TO "MERICANS
IN ALL �� STATES BY MEANS OF THREE NETWORKS AND ONE RA�
DIO STATION ON A TWENTY�FOUR HOUR PER DAY BASIS� *TS NON�
PARTISAN PROGRAMMING INCLUDES GAVEL�TO�GAVEL TELEVISED
COVERAGE OF THE 6�4� )OUSE OF 3EPRESENTATIVES AND THE
6�4� 4ENATE COVERAGE OF OTHER PUBLIC POLICY EVENTS AND
PROGRAMS FOCUSED ON NEWSMAKERS JOURNALISTS PUBLIC O��
CIALS "MERICAN HISTORY AND COMMENTARY FROM THE PUBLIC�
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"LTHOUGH THE $OURT OF "PPEALS REACHED THE CORRECT
RESULT IN THIS CASE THERE REMAINS SUBSTANTIAL UNCERTAINTY
AND DIVISION AMONG THE CIRCUITS AS TO WHICH DOCUMENTS A
STATE OR LOCAL GOVERNMENT MAY EXCLUDE ITS CITIZENS FROM
ACCESSING UNDER THE AUSPICES OF COPYRIGHT LAW� "S A RE�
SULT 3ESPONDENT AGREES WITH THE PETITION IN SEEKING CLAR�
ITY IN THE LAW AND AMICI AGREE WITH THAT ACQUIESCENCE IN
THE PETITION� 5HIS $OURT SHOULD RESOLVE THAT UNCERTAINTY
AND UNIFORMLY DE�NE THE AMBIT OF THE STATE�S ABILITY TO AS�
SERT COPYRIGHT IN ITS WORKS�

5HE PRESENT CASE IS EXCEPTIONALLY IMPORTANT BECAUSE IT
TOUCHES UPON THE RELATIONSHIP BETWEEN A SOVEREIGN AND ITS
CITIZENS WITH RESPECT TO COPYRIGHT LAW� 5HE CASE THUS IM�
PLICATES LEAST FOUR CRITICAL INTERESTS� INDIVIDUAL RIGHTS UN�
DER THE 'IRST AND 'OURTEENTH "MENDMENTS FOUNDATIONAL
PRINCIPLES OF REPUBLICAN SELF�GOVERNANCE THE PUBLIC SER�
VICE WORK OF LIBRARIES AND JOURNALISTS AND VALUABLE PRI�
VATE INNOVATION THAT DERIVES FROM ACCESSIBLE PUBLIC INFOR�
MATION�

�� 4TATE ASSERTION OF COPYRIGHT IMPLICATES FUNDAMEN�
TAL RIGHTS PROTECTED UNDER THE $ONSTITUTION� 5HE 'IRST
"MENDMENT PROVIDES A QUALI�ED RIGHT OF ACCESS TO GOV�
ERNMENT INFORMATION AND THE IMPOSITION OF COPYRIGHT LI�
ABILITY POTENTIALLY UNDERMINES IF NOT OUTRIGHT CON�ICTS
WITH THAT RIGHT OF ACCESS� %UE PROCESS UNDER THE 'OUR�
TEENTH "MENDMENT ALSO STANDS TO BE DIMINISHED IF A STATE
CAN LEVERAGE COPYRIGHT TO RAISE ACCESS BARRIERS TO IM�
PORTANT SOURCES OF LEGAL INFORMATION� $ERTAINLY THESE
CONSTITUTIONAL RIGHTS DO NOT MANDATE ACCESS TO ALL STATE�
PRODUCED WORKS BUT THEY DO MANDATE ACCESS TO AT LEAST
SOME SOURCES OF LAW� $LARITY IN THE ABILITY OF STATES TO AS�

�
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SERT COPYRIGHT IS CONSEQUENTLY IMPORTANT TO CLARIFYING THE
BOUNDARIES OF INDIVIDUAL CONSTITUTIONAL RIGHTS�

�� 5HE ABILITY OF STATES TO ASSERT COPYRIGHT IN LEGAL
TEXTS ALSO RAISES QUESTIONS ABOUT POPULAR SOVEREIGNTY AND
SELF�GOVERNANCE� 5HE FOUNDATION OF THE "MERICAN SYSTEM
OF GOVERNMENT IS THAT SOVEREIGN POWER �OWS FROM CITIZENS
THEMSELVES THROUGH THE REPRESENTATIVES THAT THEY ELECT
OR THAT ARE APPOINTED AT THEIR BEHEST� 4TATE ASSERTION OF
COPYRIGHT IN LEGAL TEXTS IS AT ODDS WITH THE COROLLARY CON�
SEQUENCE THAT CITIZENS ARE THE E�ECTIVE AUTHORS OF THE LAW
AND IT IS AN IMPEDIMENT TO CITIZENS� ABILITY TO OVERSEE GOV�
ERNMENT THROUGH RESEARCH AND ANALYSIS OF GOVERNMENT LE�
GAL WORKS� $LARI�CATION OF COPYRIGHT LAW WOULD HELP TO
OVERCOME THESE CHALLENGES AND ACCORDINGLY TO PROMOTE
GOOD GOVERNANCE�

�� 6NCERTAINTY ABOUT STATE COPYRIGHT IN LEGAL INFOR�
MATION ALSO STANDS TO HARM IMPORTANT PUBLIC OBJECTIVES
OF KEY CIVIC INSTITUTIONS INCLUDING LIBRARIES THE PRESS
AND SCHOOLS� 5HESE INSTITUTIONS SERVE AT LEAST TWO PRI�
MARY MISSIONS� TO EDUCATE PEOPLE ON THE LAW TO PRODUCE
AN INFORMED CITIZENRY AND TO MAINTAIN A PUBLIC RECORD
OF THE ACTIVITIES OF GOVERNMENT� &SPECIALLY IN THE DIGI�
TAL AGE WHERE DOCUMENTS ARE MORE EASILY PRODUCED AND
MORE OFTEN TRANSIENT COPYING OF INFORMATION IS NECESSARY
TO ACHIEVE THESE MISSIONS� $OPYRIGHT CAN AND OFTEN DOES
INTERFERE WITH THAT COPYING AND THUS THOSE MISSIONS� 5HE
DEGREE TO WHICH STATES MAY OR MAY NOT ASSERT COPYRIGHT
IN THEIR WORKS THUS DE�NES THE ABILITY OF LIBRARIANS RE�
PORTERS AND EDUCATORS TO EXECUTE PUBLIC SERVICES�

�� $OPYRIGHT IN STATE LEGAL INFORMATION ALSO HAS IM�
PORTANT RAMI�CATIONS FOR THE PRIVATE SECTOR� )ISTORICAL
AND CONTEMPORARY EXPERIENCE SHOWS THAT PUBLIC INFORMA�
TION INCLUDING DATA PRODUCED BY STATE AND LOCAL GOVERN�
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MENTS IS A RESOURCE UPON WHICH MUCH PRIVATE INNOVATION
IS FOUNDED� *NDEED CUTTING�EDGE ARTI�CIAL INTELLIGENCE RE�
SEARCH TODAY HAS FREQUENTLY STEMMED FROM GOVERNMENT�
PRODUCED INFORMATION� 5O THE EXTENT THAT A CLOUD OF UN�
CERTAINTY EXISTS OVER CERTAIN STATE�PRODUCED INFORMATION
POTENTIAL PRIVATE DEVELOPMENT BASED ON THAT INFORMATION
IS DIMINISHED� (IVEN THE HUNDREDS OF BILLIONS OF DOLLARS
OF VALUE THAT GOVERNMENT DATA HAS ALREADY CREATED FOR
PRIVATE INDUSTRY CLARI�CATION OF THE BOUNDARIES OF COPY�
RIGHT LAW IN THIS CASE COULD HAVE IMMENSE ECONOMIC IMPLI�
CATIONS�

5HE QUESTION PRESENTED THUS HAS IMPORTANT CONSE�
QUENCES RANGING FROM PRIVATE SECTOR INNOVATION TO FUNDA�
MENTAL RIGHTS AND PRINCIPLES OF GOVERNMENT� $ERTIORARI
SHOULD BE GRANTED�
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6NDER THE EDICTS�OF�GOVERNMENT DOCTRINE� THE STATE
OR OTHERS MAY NOT MAINTAIN A COPYRIGHT IN �A GOVERNMENT
EDICT THAT HAS BEEN ISSUED BY ANY STATE LOCAL OR TERRITO�
RIAL GOVERNMENT�� 6�4� $OPYRIGHT 0�CE $OMPENDIUM
OF 6�4� $OPYRIGHT 0�CE 1RACTICES [ �����	$
	�
 AT �� 	�D
ED� UPDATED ����
 AVAILABLE ONLINE�� 5HIS PETITION AND
3ESPONDENT�S ACQUIESCENCE THEREIN SEEK CLARI�CATION AS
TO WHAT CONSTITUTES A �GOVERNMENT EDICT� THAT THE STATE
MAY NOT WITHHOLD FROM ITS CITIZENS THROUGH ASSERTION OF
COPYRIGHT� 5HAT QUESTION AT BOTTOM IS ABOUT THE RELATION�
SHIP BETWEEN A SOVEREIGN AND ITS CITIZENS THAT INHERES IN
ANY SYSTEM BASED ON THE RULE OF LAW�

$ERTIORARI SHOULD BE GRANTED BECAUSE OF THE CRITICAL
CONSEQUENCES OF THIS QUESTION WHICH HERETOFORE HAS BEEN
ANSWERED INCONSISTENTLY AMONG THE COURTS OF APPEALS�
'OUR SUCH CONSEQUENCES ARE CONSIDERED BELOW�

�5HERE IS NOT EVEN CERTAINTY AS TO THE NAME OF THE DOCTRINE ITSELF�
/O COURT OTHER THAN THOSE IN THE PRESENT CASE APPEARS TO REFER TO
THE RULE IN QUESTION AS THE �GOVERNMENT EDICTS� OR �EDICTS OF GOVERN�
MENT� DOCTRINE� $F� 1ET� "PP� ��A ��A ��A� $OURTS OF "PPEALS HAVE
GENERALLY APPLIED THE DOCTRINE WITHOUT NAMING IT� 4EE #LDG� 0�CIALS
� $ODE "DM�RS V� $ODE 5ECH� *NC� ��� '��D ��� ��� 	�ST $IR� ����
�
$TY� OF 4U�OLK V� 'IRST "M� 3EAL &STATE 4OLS� ��� '��D ��� ���}��
	�D $IR� ����
� 5HE /ORTHERN %ISTRICT OF $ALIFORNIA HAS USED THE TERM
�GOVERNMENTAL ENACTMENT� TO REFER TO THE DOCTRINE BUT THAT IS OB�
VIOUSLY UNDERINCLUSIVE BECAUSE JUDICIAL OPINIONS ARE NOT ENACTMENTS�
%EL .ADERA 1ROPS� V� 3HODES � (ARDNER *NC� ��� '� 4UPP� ��� ���
	/�%� $AL� ����
�

�-OCATIONS OF AUTHORITIES AVAILABLE ONLINE ARE SHOWN IN THE 5ABLE
OF "UTHORITIES�

�
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" STATE�S USE OF COPYRIGHT LAW TO PREVENT ITS CITI�
ZENS FROM DISTRIBUTING CERTAIN GOVERNMENT WORKS A�ECTS
FUNDAMENTAL RIGHTS UNDER THE $ONSTITUTION� *N PARTIC�
ULAR STATE ACTION TO ENFORCE COPYRIGHT IMPLICATES THE
'IRST "MENDMENT RIGHT TO RECEIVE INFORMATION AND THE
'OURTEENTH "MENDMENT REQUIREMENT OF DUE PROCESS�

�� 'IRST "MENDMENT RIGHTS ARE AT STAKE BECAUSE
STATE ASSERTION OF COPYRIGHT POTENTIALLY DENIES CITIZENS THE
ABILITY TO ACCESS INFORMATION OF CRITICAL IMPORTANCE� 'REE�
DOM OF SPEECH �WAS FASHIONED TO ASSURE UNFETTERED INTER�
CHANGE OF IDEAS FOR THE BRINGING ABOUT OF POLITICAL AND SO�
CIAL CHANGES�� GOVERNMENT RESTRAINTS ON INFORMATION CAN
INHIBIT THAT INTERCHANGE� /�:� 5IMES $O� V� 4ULLIVAN ���
6�4� ��� ��� 	����
 	QUOTING 3OTH V� 6NITED 4TATES ���
6�4� ��� ��� 	����

� "S A RESULT THE 'IRST "MENDMENT
�NECESSARILY PROTECTS THE RIGHT TO RECEIVE� CERTAIN INFOR�
MATION� .ARTIN V� $ITY OF 4TRUTHERS ��� 6�4� ��� ���
	����
� ACCORD 4TANLEY V� (EORGIA ��� 6�4� ��� ��� 	����

	�5HIS RIGHT TO RECEIVE INFORMATION AND IDEAS � � � IS FUNDA�
MENTAL TO OUR FREE SOCIETY��
�

*N THE CRIMINAL PROCEEDINGS CONTEXT THIS $OURT HAS
ASSESSED THE RIGHT OF ACCESS UNDER THE �EXPERIENCE AND
LOGIC� TEST WHICH CONSIDERS WHETHER THE INFORMATION UN�
DER QUESTION HAS TRADITIONALLY BEEN AVAILABLE TO THE PUB�
LIC AND WHETHER ACCESS TO THAT INFORMATION SERVES AN IM�
PORTANT PURPOSE OF GOVERNANCE� (LOBE /EWSPAPER $O� V�
4UPERIOR $OURT ��� 6�4� ��� ���}�� 	����
 	CITING OPIN�
IONS IN 3ICHMOND /EWSPAPERS *NC� V� 7IRGINIA ��� 6�4�
��� 	����

� 1RESS�&NTER� $O� V� 4UPERIOR $OURT ��� 6�4�
��� ���}�� 	����
� 1RESS�&NTER� $O� V� 4UPERIOR $OURT
��� 6�4� � � 	����
�
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)OW FAR THE RIGHT OF ACCESS EXTENDS BEYOND CRIMINAL
PROCEEDINGS IS AN OPEN QUESTION THAT THE DISTRICT COURTS
AND COURTS OF APPEALS HAVE DEBATED BUT IT APPEARS LIKELY
THAT THE DOCTRINE COULD APPLY TO OTHER GOVERNMENT INFOR�
MATION INCLUDING THE LEGISLATIVE MATERIALS AT ISSUE IN THIS
CASE� $F� /�:� $IVIL -IBERTIES 6NION V� /�:� $ITY 5RANSIT
"UTH� ��� '��D ��� ���}�� 	�D $IR� ����
 	APPLYING EX�
PERIENCE AND LOGIC TEST TO TRANSIT AUTHORITY PROCEEDINGS
�
8ASH� 1OST V� 3OBINSON ��� '��D ��� ��� 	%�$� $IR� ����

	PLEA AGREEMENTS
� $O� %OE V� 1UB� $ITIZEN ��� '��D ���
���}�� 	�TH $IR� ����
 	ADMINISTRATIVE ENFORCEMENT DECI�
SION
�/� +ERSEY.EDIA (RP� V� "SHCROFT ��� '��D ��� ���}
�� 	�D $IR� ����
 	ADMINISTRATIVE DEPORTATION HEARINGS

	TEST IS �BROADLY APPLICABLE TO ISSUES OF ACCESS TO GOVERN�
MENT PROCEEDINGS�
� %ETROIT 'REE 1RESS V� "SHCROFT ���
'��D ��� ���}�� 	�TH $IR� ����
 	SAME
�

8ITH RESPECT TO THIS CASE LAWMAKER�SANCTIONED ANNO�
TATIONS TO LAW WOULD SEEM TO FALL SQUARELY WITHIN THE EX�
PERIENCE AND LOGIC TEST FOR PUBLIC ACCESS UNDER THE 'IRST
"MENDMENT� 5HERE IS LITTLE QUESTION THAT THERE IS A LONG
TRADITION OF ACCESS TO O�CIAL LEGISLATIVE CODES� "CCESS TO
THEM ADVANCES AT LEAST PUBLIC DISCOURSE ON THE LAW ES�
PECIALLY GIVEN THAT (EORGIA COURTS HAVE TREATED ITS O��
CIAL ANNOTATIONS LIKE LEGISLATIVE HISTORY FOR INTERPRETATION
OF STATUTES� 4EE 4ECTION # INFRA P� ��� 1ET� "PP� ��A}�A
	CITING (EORGIA CASES RELYING ON O�CIAL ANNOTATIONS
� 5O
THE EXTENT THAT CONSTITUTIONAL AVOIDANCE COUNSELS AGAINST
CREATING A CON�ICT BETWEEN STATE�OWNED COPYRIGHTS AND
THE 'IRST "MENDMENT THIS $OURT SHOULD GRANT CERTIORARI
TO CLARIFY THE BOUNDARIES OF THE EDICTS�OF�GOVERNMENT DOC�
TRINE IN A MANNER THAT AVOIDS CONSTITUTIONAL CONCERNS�

�� 4TATE ASSERTION OF COPYRIGHTS ALSO HAS IMPLICATIONS
FOR DUE PROCESS RIGHTS UNDER THE 'OURTEENTH "MEND�
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MENT�� "MONG THE GUARANTEES OF THE %UE 1ROCESS $LAUSE
IS THAT �LAWS WHICH REGULATE PERSONS OR ENTITIES MUST GIVE
FAIR NOTICE OF CONDUCT THAT IS FORBIDDEN OR REQUIRED�� 'ED�
$OMMC�NS $OMM�N V� 'OX 5ELEVISION 4TATIONS *NC� ���
6�4� ��� ��� 	����
� �-IVING UNDER A RULE OF LAW ENTAILS
VARIOUS SUPPOSITIONS ONE OF WHICH IS THAT ALL PERSONS ARE
ENTITLED TO BE INFORMED AS TO WHAT THE 4TATE COMMANDS
OR FORBIDS�� 1APACHRISTOU V� $ITY OF +ACKSONVILLE ���
6�4� ��� ��� 	����
 	QUOTE AND ALTERATION MARKS OMITTED

	CITING -ANZETTA V� /EW +ERSEY ��� 6�4� ��� ��� 	����

�
5O THE EXTENT THAT COPYRIGHT CAN POTENTIALLY PREVENT CIT�
IZENS FROM ACCESSING AND THUS READING TEXTS SUCH AS THE
O�CIALLY PUBLISHED CODE OF A STATE�S LAW COPYRIGHT CAN PO�
TENTIALLY IMPINGE ON DUE PROCESS�

5O BE SURE (EORGIA ASSERTS COPYRIGHT PROTECTION NOT
IN THE STATUTORY LANGUAGE ITSELF BUT IN ACCOMPANYING MA�
TERIALS SUCH AS THE STATE�S O�CIAL ANNOTATIONS� 4EE 1ET�
"PP� �A� :ET IT IS EQUALLY UNDENIABLE THAT �THE LAW� IS NOT
NARROWLY LIMITED TO THE WORDS OF STATUTES� TO UNDERSTAND
ONE�S LEGAL RIGHTS ONE MUST CONSULT MULTIPLE SOURCES SUCH
AS CASE LAW EXECUTIVE ORDERS ADMINISTRATIVE GUIDANCE
LEGISLATIVE HISTORY AND PERHAPS EVEN O�CIAL ANNOTATIONS�
4EE "NTONIN 4CALIA � #RYAN "� (ARNER .AKING :OUR
$ASE� 5HE "RT OF 1ERSUADING +UDGES �� 	����
 	�4INCE
MOST JUDGES USE LEGISLATIVE HISTORY � � � YOU MUST USE
LEGISLATIVE HISTORY AS WELL��
� $LARITY IN WHICH OF THESE
SOURCES OF LEGAL INTERPRETATION A STATE MAY WITHHOLD FROM
ITS CITIZENS UNDER A CLAIM OF COPYRIGHT IS THUS IMPORTANT
TO GUARANTEEING DUE PROCESS OF LAW�

�'EDERAL DUE PROCESS UNDER THE 'IFTH "MENDMENT SHOULD GENER�
ALLY NOT BE AT ISSUE BECAUSE FEDERAL GOVERNMENT WORKS ARE CATEGORI�
CALLY NOT SUBJECT TO COPYRIGHT PROTECTION� 4EE �� 6�4�$� [ ����
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$LARI�CATION OF THE EDICTS�OF�GOVERNMENT DOCTRINE IS OF
MOMENTOUS IMPORTANCE BECAUSE STATE�OWNED COPYRIGHTS
A�ECT THE ABILITY OF CITIZENS TO GOVERN THEMSELVES�

*T IS FUNDAMENTAL TO THE CONSTITUTION 	AND $ONSTITU�
TION
 OF THIS COUNTRY THAT SOVEREIGNTY DERIVES FROM �WE
THE PEOPLE�� 6�4� $ONST� PMBL�� ACCORD 5HE %ECLARATION
OF *NDEPENDENCE PARA� � 	����
 	�(OVERNMENTS ARE INSTI�
TUTED AMONG .EN DERIVING THEIR JUST POWERS FROM THE
CONSENT OF THE GOVERNED � � � ��
� :ET PEOPLE DO NOT EXER�
CISE THE SOVEREIGN POWER OF THE STATE DIRECTLY� THEY DO
SO THROUGH ELECTED AND APPOINTED REPRESENTATIVES OF GOV�
ERNMENT� 4EE E�G� 6�4� $ONST� "RT� *7 [ � 	�5HE 6NITED
4TATES SHALL GUARANTEE TO EVERY 4TATE IN THIS 6NION A 3E�
PUBLICAN'ORMOF(OVERNMENT � � � ��
� 5O ENSURE THAT THOSE
REPRESENTATIVES WIELD THE POWER OF GOVERNMENT RESPON�
SIBLY THE PEOPLE MUST OVERSEE THE GOVERNMENT THROUGH
ENGAGEMENT SUCH AS ELECTIONS PUBLIC EXPRESSION AND PER�
SUASIVE ADVOCACY�

$OPYRIGHTS HELD BY STATES POTENTIALLY INTERFERE WITH
REPUBLICAN SELF�GOVERNANCE IN AT LEAST TWO WAYS�

'IRST AS THIS $OURT AND OTHERS RECOGNIZED OVER A CEN�
TURY AGO THE NOTION OF POPULAR SOVEREIGNTY IMPLIES THAT
THE AUTHORS OF THE LAW ARE THE PEOPLE MEANING THAT OWN�
ERSHIP OF ANY COPYRIGHT IN THE LAW INHERES IN THE CITI�
ZENRY AND NOT IN THE STATE AS AN INDEPENDENT ENTITY� 4EE
#ANKS V� .ANCHESTER ��� 6�4� ��� ���}�� 	����
 	CITING
8HEATON V� 1ETERS �� 6�4� 	� 1ET�
 ��� ��� 	����

� #LDG�
0�CIALS � $ODE "DM�RS V� $ODE 5ECH� *NC� ��� '��D ���
��� 	�ST $IR� ����
 	EXPLAINING #ANKS AS HOLDING THAT �CITI�
ZENS ARE THE AUTHORS OF THE LAW � � � BECAUSE THE LAW DERIVES
ITS AUTHORITY FROM THE CONSENT OF THE PUBLIC�
�
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5O THE EXTENT THAT A STATE GOVERNMENT IS PERMITTED
TO CREATE WORKS THAT FALL OUTSIDE OF THIS FRAMEWORK AND
RECEIVE COPYRIGHT PROTECTION THE LOGICAL CONSEQUENCE IS
THAT THE STATE GOVERNMENT IS ACTING IN SOME FORM OUTSIDE
ITS ORDINARY MANDATE DERIVED FROM THE SOVEREIGNTY OF THE
PEOPLE� 1UT ANOTHER WAY THE EDICTS�OF�GOVERNMENT DOC�
TRINE DOES NOT JUST DE�NE THE UPPER LIMIT OF COPYRIGHT LAW
FOR STATE WORKS BUT IMPORTANTLY ALSO DE�NES THE LOWER
LIMIT WHERE GOVERNMENT BY THE PEOPLE BEGINS�

4ECOND COPYRIGHT RESTRICTS THE ABILITY OF CITIZENS TO
UNDERSTAND AND OVERSEE THEIR REPRESENTATIVES IN GOVERN�
MENT� 4ELF�GOVERNANCE REQUIRES �OPPORTUNITIES FOR PUB�
LIC EDUCATION THAT ARE ESSENTIAL TO E�ECTIVE EXERCISE OF
THE POWER OF CORRECTING ERROR THROUGH THE PROCESSES OF
POPULAR GOVERNMENT�� 5HORNHILL V� "LABAMA ��� 6�4�
�� �� 	����
� 5O THE EXTENT THAT COPYRIGHT CAN PREVENT
OPPORTUNITIES FOR PUBLIC EDUCATION ON THE LAW COPYRIGHT
INTERFERES WITH CORRECTING GOVERNMENT ERRORS� *NDEED
ANALYSIS OF GOVERNMENT TEXTS HAS PROVEN TO BE INVALUABLE
TO IMPROVING THE PROCESSES OF GOVERNANCE EVEN WITHIN
THIS $OURT� *N ���� RESEARCHERS USED AUTOMATED COM�
PUTER ANALYSIS TO IDENTIFY CHANGES OF VARYING SIGNI�CANCE
IN PUBLISHED OPINIONS� THE $OURT SUBSEQUENTLY ADJUSTED
ITS POLICIES TO PROVIDE GREATER TRANSPARENCY INTO THOSE
CHANGES� 4EE 3ICHARD +� -AZARUS 5HE 	/ON
'INALITY OF
4UPREME $OURT 0PINIONS ��� )ARV� -� 3EV� ��� ���}��
��� 	����
� "DAM -IPTAK 4UPREME $OURT 1LANS TO )IGH�
LIGHT 3EVISIONS IN *TS 0PINIONS /�:� 5IMES 	0CT� � ����

AVAILABLE ONLINE�

*N A SIMILAR FASHION ONE MIGHT WONDER WHETHER THE
(EORGIA LEGISLATURE HASMADE ALTERATIONS OF SIGNI�CANCE TO
THE ANNOTATIONS OF THE (EORGIA O�CIAL CODE� %ISCOVERING
THAT IMPORTANT FACT WOULD LIKELY REQUIRE COMPUTER ANALY�
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SIS AND THUS REQUIRE MAKING COMPUTER�READABLE COPIES OF
THE (EORGIA CODE~PRECISELY WHAT (EORGIA SEEKS TO SUP�
PRESS UNDER COPYRIGHT LAW IN THIS CASE� 4EE 1ET� "PP� �A�

*T IS LIKELY NOT THE CASE THAT ALL WORKS OF STATE GOVERN�
MENTS WILL IMPLICATE PRINCIPLES OF SELF�GOVERNMENT OR CIT�
IZENS� ROLE IN GOVERNMENT OVERSIGHT� /EVERTHELESS IT IS
IMPORTANT FOR THE PEOPLE TO KNOWWHERE THAT DIVIDING LINE
LIES� #Y SPECIFYING WHAT WORKS OF GOVERNMENT MAY BE
USED OR ANALYZED WITHOUT FEAR OF GOVERNMENT COPYRIGHT
ASSERTIONS REVIEW OF THIS CASE WILL HELP TO PROMOTE BASIC
REPUBLICAN VALUES OF SELF�GOVERNANCE�

$� 4�����0���� $��¡������ *��������
��� 8��� �� -�������� +����������
&�������� ��� 0�����

#EYOND HAVING ABSTRACT IMPLICATIONS FOR REPUBLICAN
VALUES THIS CASE HAS DIRECT AND PRACTICAL CONSEQUENCES FOR
THE WORK OF LIBRARIES THE PRESS SCHOOLS AND OTHERS IN THE
INFORMATION ECOSYSTEM� 6NCERTAINTY OVER THE BOUNDARIES
OF COPYRIGHT IN STATE GOVERNMENT INFORMATION IMPEDES
THE IMPORTANT MISSIONS OF THESE INSTITUTIONS TO INFORM THE
PUBLIC AND TO MAINTAIN A COMPLETE PUBLIC RECORD� &SPE�
CIALLY IN AN AGE WHEN INFORMATION~AND DISINFORMATION~
TRAVEL AT *NTERNET SPEEDS CLEAR RULES ON STATE�HELD COPY�
RIGHTS ARE ESSENTIAL FOR PROMOTING THE RELIABLE AND TRUTH�
FUL DISSEMINATION OF NEWS AND KNOWLEDGE�

�� -IBRARIES JOURNALISTS AND EDUCATORS SHARE AN IM�
PORTANT MISSION OF INFORMING AND EDUCATING THE PUBLIC ES�
PECIALLY ON MATTERS OF PUBLIC CONCERN� " FORMER PRESIDENT
OF THE "MERICAN "SSOCIATION FOR -AW -IBRARIES EXPLAINED
THAT LAW LIBRARIANS TODAY SERVE AN IMPORTANT PURPOSE OF
ACTING AS �LEGAL RESEARCH INSTRUCTORS IN THE COURT LAW
�RM OR LAW SCHOOL�� $LAIRE .� (ERMAIN -EGAL *NFORMA�
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TION .ANAGEMENT IN A (LOBAL AND %IGITAL "GE� 3EVOLU�
TION AND 5RADITION �� *NT�L +� -EGAL *NFO� ��� ��� 	����

AVAILABLE ONLINE� "MONG OTHER THINGS LIBRARIANS ARE RE�
SPONSIBLE FOR EDUCATING THE PUBLIC ON DISTINGUISHING O��
CIAL OR RELIABLE SOURCES FROM SECONDARY OR UNRELIABLE ONES�
4EE ID� AT ���� 3ICHARD "� -EITER -AW -IBRARIANS� 3OLES
IN .ODERN -AW -IBRARIES AVAILABLE ONLINE IN "CADEMIC
-AW -IBRARY %IRECTOR 1ERSPECTIVES� $ASE 4TUDIES AND *N�
SIGHTS ��� ��� 	.ICHELLE .� 8U ED� ����
�

+OURNALISM SERVES A SIMILAR AND SIMILARLY IMPORTANT
EDUCATIONAL ROLE� "S THIS $OURT HAS EXPLAINED �THE PRESS
SERVES AND WAS DESIGNED TO SERVE AS A POWERFUL ANTI�
DOTE TO ANY ABUSES OF POWER BY GOVERNMENTAL O�CIALS
AND AS A CONSTITUTIONALLY CHOSEN MEANS FOR KEEPING O��
CIALS ELECTED BY THE PEOPLE RESPONSIBLE TO ALL THE PEOPLE
WHOM THEY WERE SELECTED TO SERVE�� .ILLS V� "LABAMA
��� 6�4� ��� ��� 	����
� �"N UNTRAMMELED PRESS IS A VITAL
SOURCE OF PUBLIC INFORMATION AND AN INFORMED PUBLIC IS THE
ESSENCE OF WORKING DEMOCRACY�� .INNEAPOLIS 4TAR � 5RI�
BUNE $O� V� .INN� $OMM�R OF 3EVENUE ��� 6�4� ��� ���
	����
 	QUOTES ALTERATIONS AND CITATIONS OMITTED
 	QUOT�
ING (ROSJEAN V� "M� 1RESS $O� ��� 6�4� ��� ��� 	����

�

2UESTIONS AS TO COPYRIGHT IN STATE LEGAL MATERIALS HIN�
DER LIBRARIANS JOURNALISTS AND TEACHERS IN EDUCATING THE
PUBLIC� $OPYRIGHT IN LEGAL MATERIALS IS A BARRIER TO AC�
CESSING THOSE MATERIALS POTENTIALLY FORCING STUDENTS AND
MEMBERS OF THE PUBLIC TO RESORT TO UNO�CIAL OR SECONDARY
SOURCES OF LAW� *NDEED IN THE PRESENT CASE (EORGIA
PRESENTS ITS UNO�CIAL ONLINE CODE AS A SUBSTITUTE FOR THE
O�CIAL PRINT COPY� 1ET� $ERT� ��� 5HIS CON�ATES THE CANON�
ICAL SOURCE OF LAW THE 0�CIAL $ODE OF (EORGIA "NNO�
TATED WITH A CERTAINLY INCOMPLETE AND POTENTIALLY UNRE�
LIABLE SUBSTITUTE� 5HAT CON�ATION UNDERMINES THE IMPOR�



��

TANT OBJECTIVE OUTLINED ABOVE OF INFORMING THE PUBLIC OF
THE DI�ERENCE BETWEEN O�CIAL AND UNO�CIAL SOURCES OF
LAW�

�� #EYOND INFORMING THE PUBLIC THESE INSTITUTIONS
ALSO SEEK TO PRESERVE A PUBLIC RECORD OF THE ACTIVITIES OF
GOVERNMENTS� " COMPLETE HISTORICAL RECORD IS IMPORTANT
FOR MANY REASONS RANGING FROM RECOVERY AFTER NATURAL
DISASTERS TO PROTECTING RIGHTS AND PROPERTY TO EVEN SAV�
ING LIVES� 4EE $OUNCIL OF 4TATE "RCHIVISTS 5HE *MPOR�
TANCE OF 4TATE "RCHIVES � 	����
� :ET TODAY ESPECIALLY AS
DOCUMENTS AND INFORMATION TRANSITION FROM PRINT TO DIG�
ITAL THERE ARE CONCERNS THAT RECORDS OF GOVERNMENT ARE
NOT BEING PRESERVED EITHER OUT OF UNINTENTIONAL LACK OF
AWARENESS OR DUE TO INTENTIONAL DESIRES TO SUPPRESS POLITI�
CALLY UNFAVORABLE MATERIALS�� %IGITAL AND ONLINE MATERIALS
ARE NOTORIOUSLY TRANSIENT LEADING TO AN ARCHIVAL PROBLEM
KNOWN AS �LINK ROT��� -IBRARIANS HAVE RE�ECTED ON THEIR
INFORMATION PRESERVATION E�ORTS WORKING �TO MAKE SURE
THAT IN A PAPERLESSWORLD THEREWILL BE A PERMANENT RECORD
OF THE LAW IN ITS MANY FORMS�� (ERMAIN SUPRA AT ����

6NSURPRISINGLY COPYRIGHT CAN INTERFERE WITH PRESER�
VATION OF A PUBLIC RECORD� 5HE ACT OF PRESERVING INFORMA�
TION FREQUENTLY INVOLVES MAKING COPIES OF THAT INFORMA�
TION PARTICULARLY WHEN THE INFORMATION IS ONLY AVAILABLE

�5HOMAS -IPSCOMB $RISIS AT THE /ATIONAL "RCHIVES 3EAL $LEAR
1OL� 	+UNE �� ����
 AVAILABLE ONLINE� ,ALEV-EETARU5RUMP�S 5WEET�
ING AND (OVERNMENT 3ECORDS IN THE %IGITAL &RA 'ORBES 	+UNE ��
����
 AVAILABLE ONLINE�

�4EE +ASON )ENNESEY � 4TEVEN 9IJIN (E " $ROSS %ISCIPLINARY
4TUDY OF -INK %ECAY AND THE &�ECTIVENESS OF .ITIGATION 5ECHNIQUES
� IN �� 	4UPP� ��
 #.$ #IOINFORMATICS 4� 	����
 AVAILABLE ONLINE�
+ONATHAN ;ITTRAIN ET AL� 1ERMA� 4COPING AND "DDRESSING THE 1ROB�
LEM OF -INK AND 3EFERENCE 3OT IN -EGAL $ITATIONS ��� )ARV� -� 3EV�
'� ��� ��� 	����
� +ILL -EPORE 5HE $OBWEB� $AN THE *NTERNET #E
"RCHIVED  /�:�ER +AN� �� ���� AT �� �� AVAILABLE ONLINE�



��

ONLINE� %IANE -EENHEER ;IMMERMAN $AN 0UR $ULTURE
#E 4AVED 5HE 'UTURE OF %IGITAL "RCHIVING �� .INN� -�
3EV� ��� ���}�� 	����
� "LTHOUGH LIBRARIES ENJOY A LIM�
ITED EXCEPTION TO COPYRIGHT LAW FOR ARCHIVAL OR PRESERVA�
TION PURPOSES SEE �� 6�4�$� [ ��� THAT EXCEPTION DOES NOT
COVER THE WIDE RANGE OF E�ORTS THAT GO INTO PRESERVING A
COMPLETE PUBLIC RECORD AND IT DOES NOT COVER NON�LIBRARY
PRESERVATION E�ORTS�� $LARITY IN WHAT PUBLIC DOCUMENTS
ARE COVERED BY COPYRIGHT WILL THUS HELP SUBSTANTIALLY TO
FACILITATE THE WORK OF LIBRARIANS REPORTERS AND EDUCATORS
IN PRESERVING A RECORD OF THE WORK OF STATE AND LOCAL GOV�
ERNMENTS�

%� 4�����0���� $��¡������ *�������� 5����
��������� ��� &������� %����������

#EYOND MATTERS OF INDIVIDUAL RIGHTS PUBLIC ACCOUNT�
ABILITY AND AN INFORMED CITIZENRY THIS CASE ALSO HAS
A PRIVATE�SECTOR DIMENSION� $OPYRIGHT IN STATE GOVERN�
MENT INFORMATION A�ECTS THE DEVELOPMENT OF PRIVATE IN�
FORMATION TECHNOLOGY INDUSTRIES IN A REMARKABLY SUBSTAN�
TIAL WAY� $ERTAINTY ABOUT THE EDICTS�OF�GOVERNMENT DOC�
TRINE THUS IS ALSO IMPORTANT FOR FACILITATING PRIVATE TECH�
NOLOGICAL ADVANCEMENT�

(OVERNMENT INFORMATION AND PARTICULARLY LEGAL DOCU�
MENTATION HAS LONG BEEN A RESOURCE UPON WHICH INNOVA�
TIVE PRIVATE BUSINESSES HAVE BEEN BUILT� 5HE LATE ��TH AND
EARLY ��TH CENTURIES SAW THE DEVELOPMENT IN THE 6NITED
4TATES OF CASE LAW CITATORS AND CROSS�REFERENCES 4HEP�
ARD�S $ITATIONS BEING THE BEST�KNOWN OF THESE� 4EE GEN�
ERALLY 1ATTI 0GDEN �.ASTERING THE -AWLESS 4CIENCE OF

�'AIR USE UNDER �� 6�4�$� [ ��� LIKELY ALSO PERMITS MOST OR ALL OF
LIBRARIES� PRESERVATION WORK BUT THE FACT�SPECI�C NATURE OF FAIR USE
PROVIDES INSU�CIENT CERTAINTY FOR THOSE ACTIVITIES�



��

0UR -AW�� " )ISTORY OF -EGAL $ITATION *NDEXES �� -�
-IBR� +� � � ��}�� 	����
� .ORRIS -� $OHEN"N)ISTORICAL
0VERVIEW OF "MERICAN -AW 1UBLISHING �� *NT�L +� -EGAL
*NFO� ��� 	����
� 5HESE TOOLS WERE MADE POSSIBLE IN LARGE
PART BECAUSE OF PUBLIC AVAILABILITY OF CASE LAW REPORTS AND
OTHER LEGAL TEXTS�

5ODAY TECHNOLOGISTS ARE DEVELOPING NEW TOOLS FOR
MAKING THE LAW MORE ACCESSIBLE TO INDIVIDUALS IDENTIFY�
ING UNUSUAL CONNECTIONS IN THE LAW IMPROVING THE SPEED
AND QUALITY OF LEGAL RESEARCH AND AUTOMATING LEGAL PRO�
CEDURES� 4EE .OHANA 3AVINDRANATH 0PEN(OV 4TART�UP
$OMPANY .AKES (OVERNMENT 5RANSPARENCY *TS #USI�
NESS 8ASH� 1OST 	'EB� � ����
 AVAILABLE ONLINE� #ASHA
3UBIN -EGAL 5ECH 4TARTUPS )AVE A 4HORT )ISTORY AND
A #RIGHT 'UTURE 5ECH$RUNCH 	%EC� � ����
 AVAILABLE
ONLINE� 5HESE NEW BUSINESSES ARE GENERALLY ENABLED AT
LEAST IN PART BY THEIR ABILITY TO COPY SUMMARIZE AND
REPACKAGE LEGAL DOCUMENTS PRODUCED BY STATE AND LOCAL
GOVERNMENTS�

.ORE BROADLY PUBLIC�SECTOR INFORMATION HAS SPURRED
A GREAT DEAL OF PRIVATE INNOVATION� (OVERNMENTS ARE MA�
JOR PRODUCERS OF ALL SORTS OF INFORMATION THROUGH CENSUS
ACTIVITIES PUBLIC WORKS REGULATORY INVESTIGATIONS BUD�
GETARY ANALYSES AND OTHER ACTIVITIES� " GOVERNMENT
REPOSITORY REPORTS COLLECTIONS OF ������ DATA SETS FROM
THE FEDERAL GOVERNMENT ����� FROM STATES AND �����
FROM LOCAL GOVERNMENTS�� 5HAT INFORMATION IS OFTEN USE�
FUL TO THE PRIVATE SECTOR IN UNEXPECTED WAYS IN PARTICULAR
WAYS THAT GOVERNMENTS THEMSELVES CANNOT GENERALLY EX�
PLOIT� " ���� STUDY ESTIMATED THAT WITHIN THE &UROPEAN

�5HIS INFORMATION WAS RETRIEVED FROM HTTPS� � �WWW�DATA�GOV�
METRICS WHICH REPORTS HAVING LAST BEEN UPDATED ON "UGUST � �����



��

6NION PUBLIC�SECTOR INFORMATION CREATED ��� BILLION IN PRI�
VATE MARKET VALUE IN ���� AND ���� BILLION IN ������� 5HE
6�4� 1OSTAL 4ERVICE COMPUTES THAT THE ;*1 CODE SYSTEM
CREATES ABOUT ���� BILLION ANNUALLY IN PRIVATE NON�6414
VALUE���

0NE EMERGING �ELD THAT IS ESPECIALLY SENSITIVE TO THE
AVAILABILITY OF PUBLIC DATA IS ARTI�CIAL INTELLIGENCE� %EVEL�
OPMENT OF HIGH�QUALITY ARTI�CIAL INTELLIGENCE SYSTEMS DE�
PENDS ON HAVING LARGE QUANTITIES OF SO�CALLED �TRAINING
DATA� USED TO CALIBRATE THOSE SYSTEMS TO MAKE ACCURATE
PREDICTIONS AND COMPUTATIONS FOR USEFUL ENDS��� .ULTIPLE
EXPERTS HAVE RECOGNIZED THAT INCREASING THE AVAILABILITY
OF PUBLIC DATA SETS WOULD POTENTIALLY SPEED UP RESEARCH
AND DEVELOPMENT IN ARTI�CIAL INTELLIGENCE��� 5HESE EX�
PERTS HAVE HISTORY ON THEIR SIDE� .ANY OF THE CRUCIAL DEVEL�
OPMENTS IN COMPUTER VISION WERE BORN FROM 6�4� 1OSTAL
4ERVICE DATA ON HANDWRITING EXAMPLES��� (OVERNMENT
DATA HAS BEEN AND LIKELY WILL CONTINUE TO BE AN IMPOR�

��%IR� FOR 4CI� 5ECH� � *NNOVATION 0RG� FOR &CON� $OOPERATION �
%EV� "SSESSING (OVERNMENT *NITIATIVES ON 1UBLIC 4ECTOR *NFORMA�
TION� "3EVIEW OF THE0&$%$OUNCIL 3ECOMMENDATION � 	0&$%%IG�
&CON� 1APERS /O� ��� +UNE �� ����
 AVAILABLE ONLINE�

��6�4� 1OSTAL 4ERV� 0�CE OF THE *NSPECTOR (EN�3EPORT /O� 3"3$�
81������� 5HE 6NTOLD 4TORY OF THE ;*1 $ODE � TBL�� 	����
 AVAIL�
ABLE ONLINE�

��4EE *AN(OODFELLOW ET AL�%EEP-EARNING ���}�� 	����
 AVAILABLE
ONLINE 	�GATHERING MORE DATA IS ONE OF THE MOST E�ECTIVE SOLUTIONS�
TO IMPROVING "* SYSTEMS
�

��4EE$ALEB8ATNEY3EDUCING&NTRY #ARRIERS IN THE %EVELOPMENT
AND "PPLICATION OF "* �}� 	3 4T� *NST� 1OLICY 4TUDY /O� ��� 0CT�
����
 AVAILABLE ONLINE� 0�CE OF 4CI� � 5ECH� 1OLICY � /AT�L 4CI� �
5ECH� $OUNCIL 1REPARING FOR THE 'UTURE OF "RTI�CIAL *NTELLIGENCE ��
	0CT� ����
 AVAILABLE ONLINE�

��:� -E$UN ET AL� #ACKPROPAGATION "PPLIED TO )ANDWRITTEN ;IP
$ODE 3ECOGNITION � /EURAL $OMPUTATION ��� ��� 	����
�
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TANT SPRINGBOARD FOR TECHNOLOGICAL PROGRESS AND PRIVATE
INNOVATION�

5O THE EXTENT THAT COPYRIGHT LAW CASTS A CLOUD OVER A
WIDE SWATH OF POTENTIALLY VALUABLE INFORMATION PRODUCED
BY STATE AND LOCAL GOVERNMENTS COPYRIGHT MAY BE STI�ING
THE DEVELOPMENT OF BETTER MORE ACCURATE MORE VALUABLE
TECHNOLOGIES THAT COULD GROW THE ECONOMY AND ADVANCE
SOCIETY� 5HIS IS NOT TO SAY THAT STATES MAY MAINTAIN NO
COPYRIGHTS IN ANY OF THEIR WORKS� CERTAINLY IN AT LEAST
SOME CASES STATE ACTION IS MORE AKIN TO PRIVATE ACTIVITY
AMENABLE TO THE CREATION OF PRIVATE RIGHTS� 4EE SUPRA
PP� ��}��� #UT THE BOUNDARIES MUST BE DE�NED� $LARI��
CATION OF THE RANGE OF STATE�PRODUCED INFORMATION THAT IS
OUTSIDE THE AMBIT OF COPYRIGHT WOULD LIKELY FOCUS PRIVATE
RESEARCH AND DEVELOPMENT E�ORTS ON THAT INFORMATION RE�
DUCING THE COSTS OF AND POTENTIALLY SPEEDING UP INNOVA�
TION�

0BVIOUSLY THE PRIVATE BENE�TS FROM CLARIFYING COPY�
RIGHT ON GOVERNMENTWORKS PALE IN COMPARISON TO THE PUB�
LIC BENE�TS OF PROTECTING FUNDAMENTAL RIGHTS PROMOTING
SELF�GOVERNANCE AND REPUBLICANISM EDUCATING THE PUBLIC
ON THE LAW AND PRESERVING THE PUBLIC RECORD OF GOVERN�
MENT ACTIVITIES� #UT THE SUM TOTAL OF THESE PRIVATE AND
PUBLIC BENE�TS DEMONSTRATES THE IMPORTANCE OF DE�NITE
RESOLUTION OF THE QUESTION PRESENTED IN THIS CASE AND THUS
THE IMPORTANCE OF GRANTING THE PETITION FOR A WRIT OF CER�
TIORARI�
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'OR THE FOREGOING REASONS THE PETITION FOR A WRIT OF
CERTIORARI SHOULD BE GRANTED�

3ESPECTFULLY SUBMITTED

$������ %���
$OUNSEL OF 3ECORD
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8ASHINGTON %$ �����
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